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1.0 Introduction 
 

1.1. This paper provides guidance on the requirements of the Accreditation Standard (2011 edition): 
 

Acceptable Constitution for the Governing Body: Accredited museums are long-term 
organisations which exist to benefit the public and safeguard relevant collections. They have an 
appropriate and acceptable constitution for the governing body.1  

 
1.2. Since its inception as the Museum Registration Scheme in 1988 the Standard has relied on the 

limited range of constitutional forms available at that time, and the norm that owners of 
museums tended to operate them. During the intervening period new constitutional forms have 
been created, and alternative mechanisms of delivering museum services have emerged. The 
purpose of this present guidance is to: 

 
• provide a rationale for what constitutes acceptable constitutional arrangements, based on 

accepted international canon of museum ethics, and the legal doctrine of public trust; 
 

• explain the legal formats available that are capable of demonstrating those underlying 
principles; 
 

• identify some of the key issues that present areas of difficulty in assessing Accreditation 
applications, and reconcile them with the Standard. 

 
1.3. The scope of the Guidance is principally the Home Nations of the United Kingdom – England, 

Scotland, Wales and Northern Ireland. The Crown Dependencies of the Isle of Man, Jersey and 
Guernsey also participate in the scheme. In general, the arrangements here are analogous with 
those of the United Kingdom, so are not described in detail. However, some information is 
provided on the substantive differences in definition and regulation of charities. 

 
1.4. Much of the information on which this guidance is based is subject to change, and needs to the 

reviewed on a regular basis. The information provided is current on 1 July 2011. 
 

1.5. Throughout this guidance, the following terms (emboldened  in the text) have the meaning 
defined: 

 
Central government The national government of the United Kingdom or the devolved 

administrations in Scotland, Wales and Northern Ireland 

Charity An entity established for the charitable purposes and subject to the 
control of the Courts 

Conglomerate A range of diverse (and sometimes unrelated) activities run under 
common ownership as a single organisation 

Constitution A written document that limits and defines the functions and powers of 
an unincorporated entity, and the rules for its administration. A form of 
governing document 

Constituent Charity A permanent endowment  or special trust  with a distinct identity from 
another charity with which it is linked for the purposes of reporting and 
accounting 

                                                
1 This requirement (1.2) within the 2011 edition of the Standard replaces Requirement 1.1 of the 2004 edition of 
the Standard 
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Corporate property Property owned by an entity for the purpose of conducting its daily 
affairs and which is unencumbered by any trusts on restrictions as to 
how it should be applied 

Governing body The persons having the general control and management of the 
administration of an entity 

Governing document The document that sets out an organisation’s purposes and how it is to 
be administered 

Heritage assets Assets with historic, artistic, scientific, technological, geographical or 
environmental qualities held and maintained principally for its 
contribution to knowledge and culture 

Judicial process The jurisdiction of the courts to provide a legally-binding process of 
review and judgment to control the activities of an entity 

Letters Patent A legal instrument in the form of an open letter issued by the Queen that 
grants a right or status, including assent to legislation 

Local authority A body subordinate to central government  and normally controlled by 
democratically-elected members that provides services to local people 
either on behalf of central government or on its own account 

Memorandum &  
Articles of Association 

A written document that limits and defines the functions and powers of a 
company, and the rules for its administration. A form of governing 
document 

Objects The primary purpose(s) for which a charity is established 

Permanent endowment Property (including land, buildings, collections, cash and investments) 
which cannot be spent; may be functional, where it is used in a 

practical way (e.g. museum/gallery buildings) or investment where 

the capital is used to generate income  but cannot itself be spent.   

Public authority A body constituted by or under Act of Parliament to deliver a specific 
function either on behalf of central government 

Public Benefit Provision for the general social, economic and cultural well being, and 
health and safety, of the general public 

Public Corporation Public body managed at arm’s length from government that recovers 
more than 50% of its costs by operating on a strictly commercial basis or 
from fees charged to users   

Scheme A legal document issued by the regulator that amends, replaces or 
extends the trusts of a charity and/or how they are managed 

Special trusts Funds or property held and administered on its own separate trusts by a 
main charity for a special purpose. They may be constituent charities 

Statutory Instrument A document that represents the execution of a power delegated to 
Ministers or agencies of the State by Act of Parliament 

Statutory regulation Statutory regulation exists to protect the public against the risk of poor 
practice or contraventions of public policy 

Trust Deed A formally-executed legal document that creates a trust and sets out the 
charity’s purposes and (usually) how it is to be administered. A form of 
governing document 
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2.0 The Basis of the Accreditation Standard 
 

2.1. The Museums Association definition of a museum2 describes them (and art galleries) as 
‘institutions that collect, safeguard and make accessible artefacts and specimens, which they 
hold in trust for society’. 

 
2.2. The concept of ‘holding in trust for society’ derives from an international canon of museum 

ethics, exemplified in Principle 2 of the International Council of Museum’s Code of Museum 
Ethics -  ‘Museums that maintain collections hold them in trust for the benefit of society 
and its development’3, as well as in its UK counterpart. 4 

 
2.3. The definition and ethical codes encapsulate the concept of ‘public trust’.  Though there is no 

definition of this doctrine that commands universal acceptance, it is based on the following 
principle: 

 
• there are natural and cultural resources that of such fundamental importance to the 

wellbeing of society that: 
 

o the public should have a guarantee of public access to those resources, 
 
o there should be public accountability in respect of decision-making regarding such 

resources, and  
 
o it should reflect ‘intergenerational equity’ that shows respect for the legacy of past 

generations, balanced by meeting the needs of the present-day, with the aim of 
passing on, in good order, the inheritance from both to the next generation.  

 
2.4. These requirements are encapsulated in the following constitutional elements that apply to 

Museum Accreditation: 
 

2.4.1. to safeguard the public interest, no individual can have the exclusive control of the 
conduct of a museum, so there must be a governing body  – a group of unrelated 
individuals, or a body corporate, that controls and directs its operations and activities – 
constituted under a governing document ; 

 
2.4.2. there must be a statutory basis for the museum activities of the entity, or there should be 

specific powers to provide or operate museums in its governing document  and hold 
assets as trustee, or such powers should be implicit; 

 
2.4.3. a public benefit must be provided by the museum, and any advantage to individuals in 

money or money’s worth must be wholly incidental to the operation of the museum; 
 

2.4.4. the entity must not be able to distribute its assets or profits for private gain as dividends 
or otherwise, and the income it receives must primarily be applied to further the 
purposes for which the museum is established5; 

 
                                                
2 adopted in 1998 
3  ICOM Code of Ethics for Museum (2006) 
4 Museums Association Code of Ethics (2008) 
5 i.e. other charities or public/local authorities  with collecting policies that align with those of the organisation 
being wound up, the destinations being resolved at time of winding-up 
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2.4.5. upon the entity being dissolved, any assets (and particularly any heritage assets ) it 
owns must be passed to another body pursuing the same or similar purposes; and 

 
2.4.6. it must be subject to statutory  regulation  or judicial process in relation to the conduct 

of its operations and the discharge of any special trusts . 
 

2.5. Two types of arrangement match all these requirements: 
 

• entities that fall within a statutory definitions of charity   in England and Wales, Scotland and 
Northern Ireland (further details on which are at Annex A); and 

 
• assets held by national or local government and/or its agencies that are employed solely for 

the use and enjoyment of the general public, rather than held as the corporate property  of 
the State, the public authority or government agency, or for private interest. 

 
2.6. It is expected that, whatever the type of governing body, collections will be accounted for as 

coming within the scope of heritage assets  as defined in Financial Reporting Standard 30 
‘Heritage Assets’.6 

 

                                                
6 Accounting Standards Board (June 2009) 
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3.0 The Constitutional Framework 
 

Charitable Entities 
 

3.1. There is no specific legal form or structure called ‘a charity’. Entities, whatever their legal form, 
acquire the status of being charitable by being constituted in a form that meets the 
requirements for charitable status and, where necessary, go through a registration process that 
leads to their approval by a regulator and so being entered onto an official register of charities. 

 
3.2. The regulators for charities in the United Kingdom are: 

 
• the Charities Commission for England & Wales (CC); 

 
• the Office of the Scottish Charities Regulator (OSCR); and 

 
• the Charity Commission for Northern Ireland (CCNI). 

 
3.3. That there are three charity regulators for the United Kingdom is a reflection that Scotland and 

Northern Ireland have separate, though similar, legal systems for charities to that which is 
common to both England and Wales. While there are differences in charity law in the three 
jurisdictions – including some that are as fundamental, such as the legal definition of charity – 
none is material to the standing of charitable status in relation to Accreditation.  

 
3.4. However, it should be noted that in England and Wales only, some charities are:  

 
• ‘Exempt’ from registration or supervision by the Charity Commission because they are 

considered to be adequately supervised, or accountable to, some equivalent public body. 
Such exempt charities include most (but not all) National museums which are regulated by 
the Department for Culture, Media & Sport and English universities and colleges, regulated 
by the Higher Education Funding Council for England. Exempt charities are required to 
comply with the legal rules and statutory provisions generally applicable to charities. 
 

• ‘Excepted’ from the need to register because the charity is unincorporated and has an 
annual gross income under £5,000, is a registered place of worship, or is excepted by an 
Order or other Statutory Instrument . Such charities are excepted only from the need to 
register, otherwise they are fully within the jurisdiction of the Charity Commission. 
 

• A list of exempt and excepted charities is at Annex A. 
 

3.5. The current practice for entities with a gross income of under £5,000 (and later in 2011 all 
Northern Ireland charities pending implementation of the Northern Ireland Register of Charities) 
is for application to be made to Her Majesty’s Revenue & Customs (HMRC) for recognition as a 
charity for tax purposes. HMRC’s decisions in such cases is considered as authoritative. 
However, not all entities that are constituted as charities might elect to seek this recognition, 
especially where the benefit from the fiscal advantages that come with charitable status might 
be marginal – which might be imagined to be the case in many of the smallest museums. 
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Constituent Charities7 
 
3.6. Some charities included constituent charities with objects  compatible with (but more restricted 

than) its own governing document . Though distinct entities, the reporting and accounting of 
such constituent charities is undertaken by the main ‘reporting’ charity, and usually the 
governance and direction of such a charity is in the hands of the trustees of the reporting 
charity.  Constituent charities may occur in Accreditation as: 

 
• the means of constituting a museum within a conglomerate charity; 

 
• a vehicle to hold collections separate from the corporate property of an incorporated body 

(a ‘collections trust’); 
 
• functional permanent endowments  and special trusts . 

 
 
Constitutional Forms of Charitable Entities  

 
Unincorporated Association 
 
3.7. An unincorporated association is the simplest form of entity. It is a membership organisation 

that has no legal personality, so that the members of its management committee are 
individually and collectively liable for the organisation's debts; its employees or members may 
also be liable. There is no statutory basis for the operation of unincorporated associations, so 
case law is relied on. 

 
3.8. The governing document of an unincorporated is usually termed either its Constitution  or 

Rules. 
 

Trust  
 

3.9. The term ‘trust’ is often used imprecisely to describe all charitable entities. Its strict legal 
meaning limits it to property held by one or more people subject to the duty to use and protect 
it for beneficiaries. Unlike other charities, it therefore is based on property. Where the trust is a 
charity, its purpose must be wholly and exclusively charitable, and provide public benefit. They 
can be created by conveyances, wills, deeds of gift or, most frequently in the case of 
museums (and especially museums of the armed services) by declarations of trust. 

 
3.10. Ordinarily a trust, like an unincorporated association, has no legal personality of its own. 

However, in England its trustees can apply to the Charity Commission for a certificate of 
incorporation under which enables it to perform particular functions - hold property, enter 
into contracts, and sue and be sued - in its own name rather than in the names of the 
individual trustees8.  It does not, however, provide the limitation on liability associated 
with other forms of incorporation. Similar arrangements are proposed for Northern 
Ireland9, though they are not available in Scotland. 

 

                                                
7 Previously ‘subsidiary charities’; the term ‘constituent’ or ‘linked’ charity is now preferred as subsidiary implies a 

hierarchical relationship which may not legally exist, which may be misleading in the context of group 
registration and accounting, or subject to confusion with the Companies Act definition of ‘subsidiary’ 

8 Charities Act 1992 s 14(1) 
9 Charities Act (Northern Ireland) 2008 s 73 
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3.11. The governing instrument of a Trust is termed a Trust Deed . Often these documents do 
not give powers to trustees to vary or amend the governing document; in England this is 
achieved through a Scheme  of the Charity Commission in England, or through OSCR in 
Scotland10. 

 
3.12. In some cases, the governing body  is not a group of individuals but another corporate 

body acting as ‘sole trustee’. This might be an incorporated body such as a company 
limited by guarantee (whether or not in the form of a Community Interest Company) 11, 
though such an arrangement cannot apply where the corporate body entities have a 
membership structure. 

 
3.13. Some local authorities  are sole trustee of museum charities. In such cases it is 

important that the local authority  always acts in the best interests of the charity, 
(recognising that these may not always be in its own best interests), and that appropriate 
arrangements are in place to deal with conflicts of interest between the charity and the 
council. The Charity Commission, with the Local Government Association, has given 
advice to local authorities in England and Wales on this matter12. The Commission’s past 
practice was to recommend the appointment of individuals to act jointly with a local 
authority  but as this also has disadvantages, it is no longer suggested as the preferred 
solution, and establishing a committee to discharge the trustee role is recommended. 
However, the appointment of an independent scrutineer to audit the Council’s 
compliance with requirements remains a way of providing reassurance on this matter. 

 
Companies  

 
3.14. A company has a legal identity separate from its members and can enter into contracts, 

own property and take legal action in its own name rather than in the name of the 
individuals that make up the entity. This form is more complicated to set up and closely 
controlled by the law. 

 
3.15. There is a single company law regime throughout the United Kingdom, with Companies 

House, which is single regulator for all companies in England, Wales and Scotland. 
Company law13 is separate to, and sometimes potentially at odds with, charity law. 

 
3.16. Until 1 October 2009 the governing document of a company was its Memorandum & 

Articles of Association , with the Memorandum providing the purpose and powers of 
the organisation, and the Articles its operating rules and regulations. For organisations 
incorporated subsequently the Memorandum will cease to be part of the governing 
document, and become no more than a declaration of intent to establish a company. 
Consequently, the Articles are now the extent of the governing document.  

 
3.17. The first amendments to the Articles of Association after 1 October 2009 triggers the 

adoption of all the provisions of the new model Articles introduced by the Act. Unless 
incorporated in those first amendments, the company’s charitable objects and those 
other clauses (such as non-profit distribution, remuneration of trustees and dissolution) 
that define it as being charitable will be lost, as they are not part of the model clauses. If 
such action is not taken there is a risk that the company will cease to be charitable. 

 
                                                
10 Charity Trustees Investment & Investment (Scotland) Act 2005 ss 39 - 43 
11 See paragraphs 3.13 – 3.16 
12 Councillor’s Guide to A Council’s Role as Charity Trustee (2009) 
13 As consolidated in the Companies Act 2006 
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Companies Limited by Shares  

 
3.18. This type of company is owned collectively by its shareholders, who may be individuals 

or corporate bodies, and who constitute its members and pay, or promise to pay, the 
value of the shares which provide the capital necessary for its operations. Their liability 
to creditors is limited to the value of the shares, so their personal assets are protected in 
the event of the company’s insolvency, though their investment in the company will be 
lost. 

 
3.19. There are two types of company limited by shares – the public limited company, and the 

private company. The first of these is designed to enable the company to offer its shares 
to the public, including floating it on the stock exchange; in a private company share 
transactions take place outside of the public arena, and shares may not be offered to the 
public.  

 
3.20. As shares can be traded, a company is capable of being bought and sold. This normally 

makes the form of company limited by shares an unsuitable constitution for charities. 
However, some charities have been able to constitute themselves in this way by putting 
the following arrangements in place:  

 
• by vesting the total shareholding in a single party (whether a corporate body or public 

authority or agency) solely for the beneficial interest of the company; and 
 

• by the trustees of the charity being fully independent of, and not controlled by, the 
entity that holds the shares; and 

 
• by the constitutional documents being sufficiently robust to preclude any change that 

would enable distribution of assets and profits.   
 
Companies Limited by Guarantee  

 
3.21. This is the typical form for a charity that wishes to be incorporated. It does not usually 

have share capital or shareholders, but instead has members who act as guarantors. 
The membership, which may be large or can be limited to the governing body, give an 
undertaking to contribute a nominal amount (often as little as £1) in the event of the 
winding up of the company. While the form of Guarantee companies can enable the 
distribution of profits to members, they are normally constituted in a form that prevents 
such a situation, as otherwise they would be ineligible for charitable status. 

 
Industrial and Provident Society (IPS) 

 
3.22. An industrial and provident society is a not-for-profit corporate entity with legal 

personality which is widely used for housing associations and cooperatives, though its 
use in the museums sector is unusual. The Financial Services Authority is the principal 
regulator of such Societies, and decisions on whether such Societies are charitable are 
not made by the Charity Commission but by HMRC. 

 
3.23. The principal advantage of an IPS is that its governing law, the Industrial and Provident 

Act 1965, is simpler than company law. Typically, as model constitutions enable both 
distribution of profits and distribution of assets amongst their members, this form is 
generally deemed to be unsuitable for use in the museum sector. Where governing 
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instruments have been drafted in a way that precludes this outcome, a charity can be 
created. Previously such charities in England and Wales were Exempt so did not have to 
be registered with the Charity Commission, but from later in 2011 the Charities Register 
will include such bodies (though initially only those with an income over £100,000 pa). In 
Scotland and Northern Ireland all charitable Societies have to be registered. 

 
Charitable Incorporated Organisation (CIO)  

 
3.24. The CIO is a new form of constitution14 that provides both legal personality and limited 

liability without the need to form a company, thus avoiding the need for regulation by 
both charity and company regulators.  

 
3.25. The Scottish Charitable Incorporated Organisation (SCIO)15 is administered by OSCR, 

and those in England and Wales16 by the Charity Commission. There is as yet no 
timetable for their introduction in Northern Ireland17, though it is hoped it will not lag too 
far behind the other Home Nations. 

 
3.26. The CIO differs from other charity forms in the following ways: 

 
• unlike a company limited by guarantee, there is no provision for a register of charges 

– such as mortgages – over CIO property; 
 

• unlike unincorporated charities in England and Wales with an income less than 
£5,000, CIO’s are required to register and cannot be an ‘Excepted’ charity; and 
 

• they have less flexibility and scope for ‘tailoring’ than companies limited by guarantee 
and unincorporated bodies. 

 
Organisations Constituted by Royal Charter  

 
3.27. A Royal Charter is the oldest (and was at one time the sole) form of incorporated status. 

They are granted by The Queen in Council.  Museums with Royal Charters are 
exceptionally rare, and most chartered bodies that participate in the Museum 
Accreditation scheme are likely to be conglomerate organisations such as universities or 
colleges, eminent professional bodies or charities. 

 
3.28. Original grants of Royal Charters are sometimes modified by Supplemental Charters. 

While the Charters establish the purpose and powers of the entity, the administrative 
rules for its operation are usually established by subordinate instruments, which are 
usually called Statutes, Regulations or Byelaws. 

 
3.29. Incorporation by Royal Charter represents the surrender of a significant aspect of the 

control of its internal affairs to the Privy Council. Amendments to Charters can be made 
only with the agreement of The Queen in Council, and amendments to 
Statutes/Regulations/Byelaws require the approval of the Council (though not normally 
of Her Majesty). This effectively means a significant degree of Government regulation of 
the affairs of the body, so the Privy Council always seeks to ensure that such regulation 
accords with public policy. 

                                                
14 Introduced in Scotland in April 2011 and to be introduced in England and Wales later in 2011/early 2012 
15 Charities and Trustee Investment (Scotland) Act 2005 ss 49 - 64 
16 Charities Act 2006 s 34 & Schedule 7  
17 Charities Act (Northern Ireland) 2008 ss 105 – 122 & Schedule 7 
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Organisations Constituted by Legislation 

 
Orders in Council 

 
3.30. Orders in Council are made by the Queen in Council. Usually those relevant to 

museums derive from authority given in Acts of Parliament, and such orders are, in 
effect, a superior type of Statutory Instrument . Orders in Council are becoming of 
increasing importance to the governance of devolved administrations, as: 

 
o In Northern Ireland, between 1972 and 2007 – the period of ‘direct rule’ - Orders in 

Council were used as instruments of primary legislation; subsequently Orders continue 
to be used to legislate for Northern Ireland in relation to matters that have not been 
devolved to the Northern Ireland Assembly; 

 
o In Scotland and Wales, draft Orders may be laid before the Scottish Parliament in 

certain circumstances in the same way as they would previously have been laid before 
the Westminster Parliament18; 

 
o Royal Assent to Measures of the National Assembly for Wales were given by Order-in-

Council19 (though following the referendum in March 2011, after a four-week waiting 
period Royal Assent to Acts of the Assembly will be given by means of Letters Patent, 
the same process that generally applies to other UK Parliaments. 

 
UK Acts of Parliament 
 
3.31. There are three types of UK Act of Parliament: 
 

1) Public General Acts are those promoted by government. In the UK public legislation 
for museums is limited to defining the governance of named National institutions; 
those that are governed by such legislation are ‘exempt charities’. Implementation of 
powers in Public Acts sometimes requires commencement orders in the form of 
Statutory Instruments . 
 

2) Local Acts are (mainly) promoted by local and other public authorities to enable them 
to undertake activities or projects that might otherwise be outside their powers. They 
are an uncommon form of museum constitution.  
 

3) Personal & Private Acts are promoted by organisations (and very occasionally 
individuals) to enable them to do things or establish organisations so that these, in 
effect, become inalienable. They are a rare form of museum constitution. 

 
 

                                                
18 Scotland Act 1998 
19 Government of Wales Act 2006 
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Scottish, Northern Ireland & Welsh Legislation 
 
3.32. The Scottish Parliament, the National Assembly for Wales and the Northern Ireland 

Assembly have power to legislate on matters that are not specifically reserved to the UK 
Parliament. There is no separate category for Acts that are local or personal. These are: 

 
• Acts of the Scottish Parliament (since 1999); 

 
• Acts of the National Assembly for Wales (since May 2011) (previously Measures of 

the National Assembly for Wales); and 
 

• Acts of the Northern Ireland Assembly (since 2007). 
 

3.33. Previous governmental arrangements in Northern Ireland created:   
 

• 1921 – 1972 Acts of the Parliament of Northern Ireland; and 
 

• 1974 - Measures of the Northern Ireland Assembly; and 
 

• additionally, during the period of ‘direct rule’ from London and subsequently much 
legislation arose from Orders in Council, latterly made under the Northern Ireland 
Acts. 

 
Non-Charitable Entities 

 
3.34. The only certain form of public trust is that provided by charitable status, and where the 

terms ‘public benefit’ or ‘public trust’ appear in governing documents they are likely to 
imply charitable trusts. Otherwise, the existence of a public trust has to be construed 
from evidence that the authority providing the museum has the power so to do, and that 
the manner in which it is provided demonstrates that the public trust is manifest. These 
requirements are the same as those required of a charity that is a conglomerate  
organisation, where the museum is ancillary or incidental to its main charitable purpose. 

 
3.35. Most of the non-charitable entities that have the potential to demonstrate public trusts 

are likely to be public corporations  and local authorities  (which includes National 
Park boards in England and Wales), and police and fire and rescue authorities). 

 
Powers 
 
3.36. Public Acts of Parliament that provide general powers for local authorities  to provide 

museums are as follows:  
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England and Wales 
 

3.37. The Public Libraries & Museums Act 1964 empowers local authorities  (County, Shire 
District, Unitary, Metropolitan Districts and London Borough Councils) to: 

 
• provide and maintain museums and art galleries whether within its administrative or 

elsewhere (s12(1)); 
 
• transfer the museum and gallery and its collections to other councils with the powers to 

provide museums (s12(2)); 
 
• charge for admission, subject to 

o taking into account the need to secure the museum playing a full part in the 
promotion of the education in the area, and  

o to have particular need to the interests of children and students (s 13); 
 
• provide financial support for:  

o museums or galleries in England or Wales, and 
o advisory or other services for financial assistance for the benefit of any such 

museums and galleries (s14); 
 
• establish a fund to be used for the purchase of objects for exhibition in any museum or 

art gallery (s15) subject it to being operated on a cumulative basis prescribed in 
Schedule 2 of the Act; 

 
• to make byelaws for such museums and galleries (s19); 
 
• use the premises maintained under the Act to hold meetings and exhibitions, and events 

of an educational or cultural nature, and make any charge or fee for such events (s20); 
 
3.38. The Local Government Act 1972 gave powers to provide museums to all tiers of local 

authority  other than town and parish councils (in England) and community councils (in 
Wales). The operation of museums by ‘local councils’ is outside their powers. However: 

 
• local councils do have powers to support the development and improvement of the 

‘knowledge, understanding and practice of the arts and the crafts which serve the arts’20 
which might make an art gallery allowable, but probably not a museum of, say, local or 
natural history; 

 
• there are also powers21 to enable local councils to support functions outside of their 

statutory powers where such activities benefit some or all of the local community, subject 
to an expenditure ceiling per head of population; and 

 
• local councils may also act as sole trustee of a charitable trust for the general benefit of 

the locality22 (such as a local museum charity), with expenditure on such trusts being 
regarded as additional, so that any expenditure ceiling designed to cap expenditure 
outside the statutory powers is disregarded.23 

                                                
20 Local Government Act 1972 s 145(1)(d) 
21 Local Government Act 1972 s 137 
22 Public Trustee Rules 1912 (as amended) Art 30(1)(h)(iii) 
23 Local Government Act 1972 s 139(2) 
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Scotland 
 

3.39. Scottish local government has a unitary structure; community councils in Scotland are not a 
tier of local government, and their only statutory role is to communicate local opinion to local 
and central government. They do not have the right to raise funds by setting a precept on 
local taxes, and are instead dependent upon local fundraising and voluntary work, or local 
authority  funding, which is usually received only for their running costs. 

 
3.40. The Public Libraries Consolidation (Scotland) Act 1887 gives the following powers to 

Scottish local authorities  in respect of museum provision: 
 

• to purchase or rent land and buildings, and maintain and equip museums and 
galleries (s10); 

 
• to manage and control them, and in particular 
 

� acquire items necessary for the use of the museums or galleries and do all things 
necessary for keeping them in a proper state of preservation and repair; 

� dispose of items that may be duplicates, provided that monies arising from the 
sale or property received in exchange shall only be applied for the purposes of 
the Act; 

� to compile catalogues and reports, with the proceeds being applied for the 
purposes of the Act (s21); 

 
• the power to make byelaws (s22) and their display (s24); 
 
• the requirement that museums and galleries established under the Act shall be open 

to the public free of charge (s32). 
 
 Northern Ireland 
 

3.41. Northern Ireland also has a system of unitary local authorities , which is currently going 
through a process of reform.  

 
3.42. The Museums & Galleries (Northern Ireland) Order 1998 provides councils will the following 

powers: 
 

• to provide and maintain museums and galleries, either alone or with others (Art 
12(1)), and to acquire land for that purpose (Art 12(2)); 

 
• to make financial contributions as a contribution towards the provision of a museum 

or gallery by another council (Art 12(3)) or others (Art 12(4)); 
 

• to make byelaws that may include provision for: 
 

o admission arrangements (including arrangements for admission charges), 
and 

 
o the preservation of property vested in the council or in its custody for the 

purposes of the museums and galleries (Art 13); 
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Form 

 
3.43. The constitutional structures of English and Welsh local government are defined by Part 2 of 

the Local Government Act 2000, the Local Government (Scotland) Act 1973; and the Local 
Government Act (Northern Ireland) 1972. The first of these is based on an ‘executive 
model’; the last two on a ‘deliberative committee’ model.  

 
3.44. Statutory powers exist in each of the Home Nations that enable local authorities  to pool 

resources under the umbrella of a joint committee24. These set a levy on the participating 
councils (which appears as part of their individual expenditure). They may have their own 
Officers and administrative structure though, invariably, one or more councils provide the 
Committee’s secretariat, financial services, personnel and other support services. In every 
case one of the partners provides the legal personality under which the Joint Committee 
operates, in terms of contractual relationships with staff and suppliers. In recent years Joint 
Committee arrangements have tended to become a transitional stage on a journey towards 
charitable status.  

 
3.45. In England & Wales local authorities  also have powers to create agency agreements so 

that one council may provide, on a rechargeable basis, a service on behalf of one or more 
other authorities25. Similar arrangements exist in Scotland26. In England and Wales a council 
may establish companies to sell services related to the functions it discharges27 on a 
commercial basis.  

 

                                                
24 Local Government Act 1972 s 101 (England & Wales); Local Government (Scotland) Act 1973 s 57;  Museums 
& Galleries (Northern Ireland) Order 1998 12(2) 
25 Local Authorities (Goods and Services) Act 1970 s 1; Local Government Act 2000 s 2(1) 
26 Local Government & Planning (Scotland) Act 1982 s 16(2) 
27 Local Government Act 2003 s 95 
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4.0 Key Issues In Determining Accreditation Status 
 

Collections 
 
Ownership 

 
4.1. The property held by charities and public trusts falls into two classes: 

 
• property held on trust, which is only held for the purpose for which the trust exists; and 

 
• corporate property, which is held for the general purposes of the organisation. 

 
4.2. Generally, property held other than as trusts (in the strict sense) will be corporate property, and 

available to be used and dealt with (including disposal by sale) as is in the best interests of the 
entity which owns them. 

 
4.3. It is important that the museum understands, and records in its systems and processes, those 

parts of its collections that are held on trust, and those which are property in which it can deal 
as it wills. This is particularly so for conglomerate entities, and for those bodies that act as sole 
trustees of museum charities, where there is the additional risk of confusion between the 
council’s property and that of the charity. Documentation that meets the SPECTRUM Standard 
will generally fulfil this requirement.  

 
4.4. In most circumstances proprietary interests would belong to the museum itself. In some cases: 

 
• donors may retain a proprietary interest in their gifts by a claw-back provision made at the 

time of the donation, which would allow the donor to recover the property in particular 
circumstances, such as if the charity fails to use the assets for the prescribed purpose, for 
example, or if the charity dissolves28; or 

 
• the museum entity may be party to a formal legal agreement for the hire or loan of some or 

all of its collection for an extended period of time; 
 
• they may be subject to terms and conditions that constitute them as special trusts i.e. their 

use is restricted to the general purposes for which they were given, or they may be held in 
the form of an entity subsidiary to or separate from the museum; 
 

• they may constitute, or be part of, a permanent endowment , in which case (if incorporated) 
they would not be the museum’s corporate property but be held as a separate 
unincorporated trust with the museum being its sole trustee.  

 
Actions on Winding-Up or Closure 
 
Charities 

 
4.5. Disposals of charity assets on winding up of the charity are subject to the ‘cy-près’ doctrine, 

which means that the remaining assets have to be transferred in such a way that is near as 
possible to continue to give effect to the purpose for which the charity was created. In doing so 
the following factors are taken into account: 

 

                                                
28 Charities Act 2006, s 17(3) 
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• the spirit of the original gift; and 
 

• the desirability of securing that the property is applied for charitable purposes which are 
close to the original purposes; and 

 
• the need for the receiving charity to have purposes which are appropriate, suitable and 

effective in the light of current social and economic circumstances. 
 

4.6. Normally governing documents  leave the receiving charity unstated, as circumstances may 
change between the adoption of that document and the date of winding-up, in which case it is 
normally for the trustees of the outgoing charity to resolve the matter, with the regulator 
providing both consent and a default mechanism if the trustees are unable to deal with the 
issue. 

 
4.7. It should be noted that cy-près only applies in the case of property held on trust, and not to 

corporate property, which makes the distinction referred to above29 of critical importance. In the 
case of the insolvency of a charity that is a company, all its assets other than those held as 
permanent endowment  or on such special trusts will be available to meet its debts.  

 
4.8. Some museums hold their collections in vehicles separate from the museum operating arm 

(‘collections trusts’), which have their own trustees and a loan agreement with the operating 
entity. While this approach has some merit, it cannot be recommended as being of general 
advantage as: 

 
• in the case of failure of the operating body, the owning charity needs to have the 

wherewithal to recover its assets and maintain them in good condition, i.e. its needs 
resources of its own; 
 

• the mere holding of collections is not a charitable activity in itself, as it does not generate 
sufficient public benefit, so the owning charity would need to be active in ways that do fulfil 
its charitable purpose; 
 

• there is potential for conflict over the priorities of the operating body and the owning charity - 
for example, over realising the full benefit of the intellectual property rights and where 
control over the collection and its development lies; and 

 
• in the case of insolvency, it could argued that a collections trust established when the charity 

was in less than robust financial health was a means of depriving creditors of their dues, and 
the courts could be asked to set it aside. 

 
4.9. It has already been noted30 that items designated by donors as special trusts  are not available 

to creditors in the event of an insolvent winding-up. Putting in place transfer of title 
arrangements that makes this evident renders the ‘two trusts’ approach unnecessary.  

 
 Other Entities 
 

4.10. It is expected that closure of a museum that is not a charity would ensure that the principle 
of public trust represented by cy-près would apply in that case. 

 

                                                
29 paragraph 4.3 
30 paragraph 4.4 
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The Governing Document 
 

Charities 
 

4.11. The governing document must, in its objects clause, either: 
 

• make explicit reference to the provision of a museum, gallery or like facility as being 
the primary purpose of the entity, or list provision of a museum or gallery as a 
specific power, or  in the case of larger conglomerate organisations, or 
 

• be implicit within more broadly-drawn primary purposes, be reasonable within the 
context of that primary purpose, and be within the powers of the governing body, 
which, where there is no other specific mention, can be taken to be given by a 
general power to do those things that are lawful in pursuit of the charity’s primary 
purpose. 

 
4.12. The registration of the entity by the regulators in each of the Home Nations will be sufficient 

to demonstrate that the ‘public trust’ test31 is in place. However, in England and Wales 
charities with a gross income of less than £5,000 are excepted from the requirement to 
register. In the case of excepted charities the following requirements will need to be met: 

 
• the governing document should include, as a primary purpose, a form of words that 

defines the provision of a museum, gallery or like institution as the entity’s primary 
purpose e.g. 

 
o ‘to establish and maintain a museum and/or art gallery for the benefit of the 

public’; 
o ‘to promote art by the establishment and maintenance of a [museum] [art 

gallery]’; or 
o ‘to advance education by the establishment and maintenance of a museum’, 
 

• or providing a museum or gallery should be listed as a specific power in the 
governing instrument. 

 
4.13. In addition, the constitution must include those clauses that would be required by the Charity 

Commission if it were not an excepted charity, including: 
 

• trustees’ powers of investment; 
 

• remuneration of trustees; 
 

• trustees not to have a personal interest32; 
 
• a limit on transferring the remaining assets after winding up to another charity with a 

similar purpose; 
 

• a clause precluding any amendment to these clauses, or the primary purpose 
(‘objects’) clause without the  regulator’s consent, or that would have the effect of 
making the museum cease to be a charity at law. 

                                                
31 paragraph 2.4 
32 Paragraph 4.26 
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Otherwise, the governing document should include, at least: 
 

• the museum’s area of benefit – the geographical area to be covered by the charity’s 
operations; 
 

• powers – the ways in which the charity can fulfil its objects and the activities it may or 
may not undertake; 
 

• trustees – the requirements as to the number of trustees and who may or may not 
qualify to act as a trustee; 

 
• governance – how the trustees will run the charity, the internal processes of trustee 

and general meetings, voting, and financial procedures; 
 

• amendment – an authority to vary administrative arrangements to enable the charity 
to remain flexible to the needs of its beneficiaries; 
 

• dissolution – a power to wind-up or merge the charity and transfer the assets after all 
liabilities have been satisfied) to a charity with similar objects or specified public 
authority that is able to demonstrate public trust. 

 
Other Entities 

 
4.14. Non-charitable entities should provide copies of any Constitutions, Rules or Terms of 

Reference of committees established to oversee and supervise the museum, where they 
exist. Where they do not, a description of the decision-making arrangements should be 
provided. 

 
4.15. Charities that are vested in local or other public authorities as sole trustee must: 

 
• have registered (unless excepted) with the appropriate regulator; 
 
• have put in place arrangements to ensure that decisions are taken in the best 

interests of the charity, whether by appointing a special committee to oversee 
decisions in respect of charity, an independent scrutineer or such other means as 
are appropriate; and 

 
• produce a trustee’s annual report and accounts in the format prescribed by the 

Statement of Recommended Practice: Accounting by Charities. 
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Ineligible Entities 
 

4.16. Constitutions that enable members to share income by way of profit and realise the value of 
the assets for their own benefit (which can include both unincorporated associations and 
companies that are not registered as charities) are unsuited to Accreditation. 

 
4.17. It has already been noted33 that private companies limited by shares and industrial and 

provident societies, though capable of being charitable, are rarely used as they are more 
difficult to operate and manage in a way that meets the need of the regulators. However, 
subject to their being acceptable to the regulator, they are eligible. 

 
4.18. The position in relation to Community Interest Companies (CICs) is similar. CICs were 

introduced in 200534 following recognition that not all not-for-profit community organisations 
were suited to be constituted as charities35; especially those created to give an opportunity 
to people in the community to trade for the community’s benefit. 

 
4.19. In constitutional form, CICs can take the form of a company limited by shares or a company 

limited by guarantee. They have to report to an independent regulator on how they deliver 
for the community, and how their stakeholders are being involved in their activities. There is 
an ‘asset lock’ (i.e. assets cannot be sold off for private gain), and in the case of a company 
limited by shares, a cap on dividends. 

 
4.20. Although a CIC must be established to the benefit the community, such bodies can never be 

charities (and there is a statutory bar36 to give this effect) for the following reasons: 
 

• they are created to engage in trade, and trade is not charitable, and therefore does 
not constitute a public trust; 

 
• personal benefit accrues to CIC directors and, in some cases, members; 

 
• although the asset lock prevents their disposal other than for the benefit of the 

community, the companies themselves can be bought and sold 
 

• control can be vested in the hands of a single individual, and 
 

• the asset lock does not preclude unregulated disposal of assets provided market 
value is generated. 

 
4.21. These characteristics mean that CICs in themselves are incapable of performing a public 

trust. However, they might be suited to the following: 
 

• acting as the corporate trustee of a charitable trust (provided the membership of CIC 
extended no further than the directors);  

 
• to provide the legal framework for a social enterprise in which the museum 

participates; 
 

                                                
33 paras 3.20 & 3.22 
34 Companies (Audit, Investigations and Community Enterprise) Act 2004, Part 2 
35 Private Action, Public Benefit Prime Minister’s Strategy Unit (2002) 
36 s 26(3) 
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• as a subsidiary trading company, undertaking non-charitable trading activities for a 
charity; and 
 

• as the vehicle for a  joint venture, between the owner of a charitable museum and a 
private sector partner, or between two or more local authorities , and where the 
policy, control and direction of the museum remained in the hands of the public body. 

 
4.22. Subject to the necessary constitutional modifications that constitute them as charities, it will 

be possible for Industrial and Provident Societies and CICs to convert to being CIOs when 
the legal framework is put in place, which would make them eligible for Accreditation. 

 
The Governing Body 

 
Control of Organisation  

 
Charitable Organisations 

 
4.23. There is a general principle is that trustees of charitable entities should be independent. It is, 

however, possible for individuals or entities to have the legal right to appoint some or all of 
its trustees, but notwithstanding that right, the persons so appointed can only act in the best 
interests of the charity. 

 
4.24. It follows from this that it is possible for a museum entity that is a charity to be controlled, 

perhaps indirectly, by another charity, a public body, an overseas foundation or charity, or 
even a for-profit entity or individual. Such practice of such arrangements may be subject to 
challenge by the regulator, even where it has previously agreed the principle. Similarly, 
regulators may not normally permit a provision in a Trust Deed that gives another legal 
person the right to remove trustees, though, in the case of a charity established under 
company law, the members always have the right to remove directors.  

 
Other Entities 

 
4.25. Generally other entities that provide museums are of a scale and size that mean that 

museum decision-making is delegated by the governing body to subordinate committees of 
management. It is important that the entity has internal reporting mechanisms and decision-
making processes in place to ensure that the governing body is able to discharge its public 
trust. 

 
Personal Benefit 

 
4.26. Members of the museum entity’s governing body or membership should not receive financial 

benefit from that status. Thus, in case of charitable bodies, trustees ordinarily cannot receive 
payment for acting as a trustee or being employed by the charity unless the charity's 
governing documents permit it and/or this has been specifically authorised by the regulator. 
In England and Wales37 trustees may be paid for goods or services delivered to the charity 
provided that such payment is not expressly prohibited by the governing document, only a 
minority of trustees are so paid, and other conditions are met. 

 

                                                
37 Charities Act 2006 s 36 
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Conflicts of Interest 
 

4.27. Transparent dealing with conflicts of interest lies at the heart of public trusts, and is 
fundamental to the reputation of organisations that operate in the public arena. The following 
are the essentials required of persons responsible for discharging those trusts: 

 
• to act in the best interests of the trust at all times; 

 
• not to benefit from office as a trustee - other than to the extent permitted by the 

constitution; 
 
• not to put himself or herself in a position where his or her interests conflict with those 

of the trust. 
 

4.28. Difficulties may arise: 
 

• where a person or a member of their family or household have financial or other 
close interests that conflict with the museum, where there is a risk of ‘self-dealing’; 
and 

 
• in conglomerate organisations where the museum constitutes only a small part of a 

larger entity which may discharge a number of public trusts, and members of 
governing bodies may have to reconcile a range of different interests or priorities. 

 
4.29. In such cases these difficulties must be acknowledged and actions in line with approved 

Conflicts of Interests policies followed. Where appropriate, the governing body should take 
external advice. 

 
Public Benefit 

 
4.30. It is inherent to a public trust that there must be a public benefit. For charities, the regulators 

have their own definitions of public benefit that charitable museums must fulfil. For the 
purpose of accreditation, public benefit is characterised by: 

 
• the collection having merit38; 
 
• it is accessible to the public, with security and conservation restrictions limited to 

those necessary for it to fulfil its purpose; and 
 
• it caters for all types of visitor irrespective (where admission fees are charged) of 

ability to pay; and  
 
• it is open to the public on a regular basis, on days when the public is more likely to 

be able to visit. 
 
  

                                                
38  merit is merely some inherent quality or distinctiveness that justifies public interest and warrants the property 
being held in trust for the public. It is not an indicator of significance, excellence or pre-eminence of the type 
associated with Designation in England or Recognition in Scotland.    
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Conglomerate Entities 
 

4.31. Lacking any well-defined statement of museum purpose in their governing instrument, and 
having a range of (potentially-conflicting) priorities, conglomerate organisations have to 
demonstrate that they meet the requirements of public trust39. The following list is not 
complete, but is to indicate the type of evidence that might be used to demonstrate 
adherence to those principles: 

 
• collecting and other public policies making specific references to the museum 

‘operating as a public trust’, ‘having a long-term purpose’, ‘being for the public 
benefit’; 

 
• disposal policies that require the governing body to take the final decisions, having 

taken external advice, and precluding decisions being taken by individuals or small 
groups of people; 

 
• documentation materials, and especially transfer of title forms, that make it clear the 

use of items to the museum or gallery is for the specific purposes of the museum, not 
for the general use of the congolomerate organisation;  

 
• annual accounts that report the public trust nature of the collections so held, account 

for the collections as heritage assets to comply with relevant financial reporting 
standard40, giving a brief summary of the acquisitions and disposals policy, the 
physical state of the collection and the extent of public access to it, and the 
resources deployed in its repair and maintenance. 

 
 Joint or Subordinate Management Arrangements 
 

4.32. There has been a growing trend in recent years for museum governing bodies to enter into 
arrangements with other parties for their future operation. The main arrangements are: 

 
• Devolution, where the owner of a museum (usually a local authority ) places the 

governance and management of the museum at arm’s length through transferring, 
on an ‘irreversible’ basis, the assets to a new charitable body specially created for 
that purpose. While maintaining ownership of the museum buildings and collections, 
the only formal connection between owner and devolved museum is through funding 
agreements. 
 

• Outsourcing, where the owner of a museum contracts with another entity (whether 
charitable or private) for it to undertake some or all the activities necessary to 
operate the museum, which are embodied in a specification; such arrangements are 
procured through open competition, and are for relatively short periods of time (four, 
five, ten years). 

 
• Joint Ventures, where the owner of a museum enters into a agreement with another 

entity (whether charitable or private) by which they agree to share the investment, 
benefits and risk of operating some or all of the income-generating areas of the 
museum’s operation. The venture is normally represented by a new entity, probably 
a company limited by shares, and potentially a Community Interest Company (CIC). 

                                                
39 paragraph 2.4 
40 Financial Reporting Standard 30 Heritage Assets (2009) 
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4.33. All these approaches will meet the Accreditation requirements where the ‘public trust’ tests41 

are met, and where: 
 

• the collections are not at greater risk of alienation than they were prior to the change 
coming into being; 
 

• they continue to be owned by an organisation that is a form of public trust, and which 
is responsible for their care and maintenance; 
 

• the public benefit requirement continues to be met; 
 

• there is a clear exit strategy from the arrangements that does not compromise the 
integrity of the collections. 

 
 

                                                
41 paragraph 2.4 
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Annex A  

 
Exempt & Excepted Charities (England & Wales) That May Operate 
Museums 
 
Exempt 
 
1 All universities  

2 Winchester and Eton Colleges. 

3 The following institutions: 

• the British Library; 

• the British Museum; 

• the Imperial War Museum; 

• the National Maritime Museum; 

• the National Museum of Science & 
Industry; 

• the Natural History Museum; 

• the National Gallery; 

• the National Portrait Gallery; 

• National Museums Liverpool;  

• the Royal Armouries; 

• the Royal Botanic Gardens, Kew; 

• the Tate Gallery; 

• the Victoria and Albert Museum; 

• the Wallace Collection 

 

4 The following ecclesiastical bodies: 

• the Representative Body of the Welsh Church and any property vested in or administered 
by it; 

• property within the Church Funds Investment Measure 1958; 

• the Church Commission and any institution which is administered by them 

 

5 Any registered Industrial and Provident Society42 

6 Any registered Friendly Society 

 
Excepted Charities  
 
These are charities that are sufficiently regulated by a parent body that is itself a registered 
charity and can vouch for their charitable status if required to do so. Generally these are religious 
charities, Scouts, Guides and some armed forces charities. However, previously excepted 
charities with an annual income over £100,000 are now required to register, and it is expected 
that this threshold will reduce over time. 

                                                
42 Subject to those with an income over £100,000 being required to register 
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Annex B 
 
Charities – Definitions & Regulators 
 
England and Wales 
 
Definition 
 
1 The Charities Act 2006 defines a charity as a body or trust that is established for a 

charitable purpose and provides benefit to the public. All its activities must advance that 
purpose (Charities Act 2006 s (1)(1)(a)). 

 
2 This new statutory definition is broadly a restatement of the existing law and preserves 

common law interpretations of the terms used. The Act includes a list of twelve specific 
headings and one general heading. The categories of charitable purposes specifically 
appropriate to Accredited Museums are as follows:  

 
• the advancement of education; 
 
• the advancement of the arts, culture, heritage or science; 
 
• the promotion of the efficiency of the armed forces of the Crown or of the efficiency of 

the police, fire and rescue services or ambulance services (which provides the basis 
for museums of the armed services and emergency services). 

 
3 However, some museums may be operated as activities incidental to entities with the 

following charitable purposes: 
 

• the prevention or relief of poverty;  
 

• the advancement of religion;  
 
• the advancement of health or the saving of lives;  
 
• the advancement of citizenship or community development;  
 
• the advancement of amateur sport; 

 
• the advancement of human rights, conflict resolution or reconciliation, or the 

promotion of religious or racial harmony or equality or diversity;  
 
• the advancement of environmental protection or improvement;  
 
• the relief of those in need by reason of youth, age, ill-health, disability, financial 

hardship or other disadvantage;  
 

• the advancement of animal welfare; and  
 

• other purposes that are currently recognized as charitable or are in the spirit of any 
purposes currently recognized as charitable (to enable new purposes to be 
recognised by the courts or the regulator).  
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4 In addition to falling under the statutory list of purposes, a charitable purpose must be for 
the public benefit, as follows:  

 
Principle 1: There must be an identifiable benefit or benefits 

 
• It must be clear what the benefits are; 

 
• The benefits must be related to the aims; 

 
• Benefits must be balanced against any detriment or harm  

 
Principle 2: Benefit must be to the public, or a section of the public 

 
• The beneficiaries must be appropriate to the aims 

 
• Where benefit is to a section of the public, the opportunity to benefit must not be 

unreasonably restricted:  
o by geographical or other restrictions  or 
o by ability to pay any fees charged 

 
• People in poverty must not be excluded from the opportunity to benefit 

 
• Any private benefits must be incidental 

 
5 Additionally, where the primary purpose of the charity is the provision of a museum or 

gallery, it must satisfy a criterion of merit – the collections and exhibits and the use made 
of them must either be of a quality capable of educating the minds of the public whom the 
museum or art gallery intends to serve; and what is conveyed to the public is an idea, 
emotion or experience that is enlightening and capable of being of value to them. 

 
Regulation 
 
6 The Charity Commission is the statutory regulator for charities in both England and 

Wales. It also maintains the statutory Register of Charities. A charity must register with 
the Charity Commission for England and Wales if it has a gross annual income of over 
£5,000 per year. Beneath that threshold charities may register voluntarily, though the 
Charity Commission is not currently accepting registrations. The following entities are 
charities and required to comply with charity law, even though they are not registered as 
charities and therefore have no charity registration number: 

 
• exempt  charities  – those regulated by, or accountable to, some other body such 

as (in the case of National museums and galleries) the Department for Culture, 
Media & Sport, under the provisions of the Charities Act 2006  
 

• excepted  charities;    
 

• charities with a gross annual income under £5,000 pa. 
 
7 The Charity Commission and the Courts have wide powers to intervene in the affairs of a 

charity to protect charity property and order its transfer to ensure that it continues to be 
applied for charitable purposes43. 

                                                
43 Charities Act 2006, Part 2, Chapter 5 
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Scotland 
 
Definition 
 
8 The Charities and Trustee Investment (Scotland) Act 2005 describes the criteria for 

charitable status in Scotland as: 
 

• the organisation’s purposes must be wholly and exclusively charitable; 
 

• it must provide a public benefit in Scotland or elsewhere; 
 

• it must be free from the control of Scottish Ministers and Ministers of the Crown; 
 
9 This represents a tightening of a previous definition under which the charitable status 

could be assumed from the acceptance of the charitable purpose. 
 
10 The Act recognises sixteen charitable purposes, which include: 
 

• the advancement of education; and 
 

• the advancement of the arts, heritage culture or science; 
 
11 However, some museums may be operated as activities incidental to entities with the 

following charitable purposes: 
 

• the prevention or relief of poverty;  
 
• the advancement of religion;  
 
• the advancement of health; 

 
• the saving of lives;  
 
• the advancement of citizenship or community development;  
 
• the advancement of public participation in sport; 
 
• the provision of recreational facilities or the organisation of recreational activities, with 

the object of improving the conditions of life for the persons for whom the facilities are 
primarily intended; 

 
• the advancement of human rights, conflict resolution or reconciliation; 
 
• the promotion of religious or racial harmony; 
 
• the promotion of equality or diversity;  
 
• the advancement of environmental protection or improvement;  
 
• the relief of those in need by reason of youth, age, ill-health, disability, financial 

hardship or other disadvantage;  
 
• the advancement of animal welfare; and  

 



Accreditation: The UK standard for museums and gall eries 
 

 31 

• other purposes that may reasonably be regarded as analogous to any of the 
preceding purposes. 

 
12 The Act also provides two public benefit criteria that define charitable status. These are: 
 

• the charity’s activities must provide a greater substantive benefit to the public at large 
than those gained by any members of the organisation; and 

• how far members of the public are restricted from gaining benefits, such as by 
charges or fees levied. 

 
Regulation 

 
13 Until 2003 there were no arrangements for registration of Scottish charities and only 

limited provisions for general enforcement of charity law. The only formal recognition of 
charitable status came from the Inland Revenue (now HM Revenue & Customs - HMRC). 
However, in that year the Office of the Scottish Charities Regulator (OSCR) came into 
being, subsuming some the roles previously provided by the former Scottish Charities 
Office and HMRC. Its role and responsibilities are described by the 2005 Act. 

 
14 In Scotland all charities are required to register with OSCR. 
 
Northern Ireland 
 
Definition 
 
15 The Charities Act (Northern Ireland) 2008 defines a Northern Ireland charity as being ‘a 

body established for charitable purposes and under the control of the Court in the 
exercise of its jurisdiction in respect of charities’. Charitable purposes must be for public 
benefit in Northern Ireland or elsewhere and fall under one twelve heads of charity which 
include: 

 
• the advancement of education; and 

 
• the advancement of the arts, culture, heritage or science. 

 
16 However, some museums may be operated as activities incidental to entities with the 

following charitable purposes: 
 

• the prevention or relief of poverty; 
 

• the advancement of religion; 
 

• the advancement of health or the saving of lives; 
 

• the advancement of citizenship or community development; 
 

• the advancement of amateur sport; 
 

• the advancement of human rights, conflict resolution or reconciliation or the promotion 
of religious or racial harmony or equality and diversity; 
 

• the advancement of environmental protection or improvement; 
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• the relief of those in need by reason of youth, age, ill health, disability, financial 
hardship or other disadvantage; 
 

• the advancement of animal welfare; 
 

• any purpose recognised as being charitable under existing charity law and any 
purposes which may reasonably be regarded as analogous to the listed purposes. 

 
17 The Northern Ireland definition of public benefit is currently the subject of consultation, but 

the act requires that the public benefit test should take into account 
 

• the extent of any benefit to individuals who are not legitimate beneficiaries and 
whether such activities would be detrimental to the public; and 
 

• whether any limitations on activities (such as fees or charges) are unduly restrictive. 
 

Regulation 
 
18 Until 2008, in Northern Ireland as in Scotland, there was no equivalent to the Charities 

Commission for England and Wales, and the only recognition of charitable status came 
from the tax authorities. The Charities Act (Northern Ireland) 2008 established the Charity 
Commission for Northern Ireland (CCNI) and the Charity Tribunal for Northern Ireland, 
created a register of charities and dealt with the regulation of charities and their assets. 

 
19 In Northern Ireland all charities are required to register with CCNI. 
 
 
The British Crown Dependencies 
 
Isle of Man 
 
Definition 
 
20 The Charities Registration Act 1989 requires any entity to ‘take or uses any name, style, 

title or description implying or otherwise pretends, that it is a charity; or holds itself out as 
a charity’ to be registered as a charity. To be registered the charity must have a purpose 
that is charitable under one of the following heads: 

 
� relief of poverty (now defined more broadly as relief of financial hardship);  

 
� advancement of education;  

 
� advancement of religion;  

 
� certain other purposes beneficial to the community. 

 
and have a ‘substantial and genuine’ connection with the Island. 

 
21 The education head includes museums and art galleries provided they provide public 

educational benefit, demonstrate recognisable standards of artistic merit, and must not be 
run for profit. Protection of heritage, where the public has reasonable access to the 
property is charitable as an ‘other purpose beneficial to the community. 

 
Regulation 
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22 Charities are required to register with the General Registry of the Isle of Man 

Government. Responsibility for ensuring that charities act as the law requires rests with 
the Isle of Man Attorney General. 

 
 
The Channel Islands 
 
Definition 
 
23 Although the laws of the Channel Island Bailwicks (Jersey and Guernsey) allows for the 

creation of various charitable structures, there are no statutory definitions of ‘charity’ or 
‘charitable purposes’ in either jurisdiction, though their practice is rooted in the same 17th 
century legislation (the Charitable Uses Act 1601) as the United Kingdom. However, the 
tax authorities in each States do confer tax benefits on organizations they recognise as 
charitable. 

 
Regulation 
 
24 There is no regulation of charities, nor is there any official register of charities, in either 

Bailiwick.   
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